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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH AT NEW DELHI
APPEAL NO. 54 OF 2018

IN THE MATTER OF:

H.P. RANJANNA

VERSUS

UNION OF INDIA & ORS.

...APPELLANT/APPLICANT

...RESPONDENTS

WRITTEN NOTE ON BEHALF OF RESPONDENT NO. 11 AND 12

MOST RESPECTFULLY SHOWETH:

1. That Survey No. 61/2, 62 and 63/2 of Kasavanhalli Village, Varthur Hobli,

Bengaluru East Taluk, Bengalury, pertains to the Project Proponent i.e.
Respondent No. 11 and 12 herein (hereinafter referred to as ‘the property’).

Conszruction of the building “Godrej Reflection” started only after obtaining all

the necessary approvals. The Project Proponent was granted the following

permissiors:

S1 No.

Approval required te be obtained

Authority/Board

Date of
procurement

1.

Registration of Khata in the name of
Wonder Projects Development Pvt
Ltd.

BBMP

07.01.2016

Amalgamated Khata

BBMP

20.10.2016

NOC from Airport Authority of India

AAI

20.10.2016

Alw

NOC from Bharat Sanchar Nigam
Limited

BSNL

26.12.2016

[94]

Government Order for Change of

| Land use from Industrial (Hi-Tech) to

Residential

1 As per the Revised Master Plan 2015
| the

Said Properties falls wunder

Industrial (Hi-tech ) zone

UDD - Urban
Development
Department

24.10.2017

BDA Order- Change of Land Use for-
{ Change of Land use from Industrial

(Hi-Tech) to Residential

Bangalore
Development
Authority (BDA)

08.12.2017

Appreval for Construction of Drain
from Executive Engineer - post |

approval from Commissioner of

BBMP

Storm Water .
Drain Department

of BBMP

02.08.2017

NOC from Fire and Emergency

services -~ Phase -1 (Godrej

Reflections) (Pg 664 - 6635 of the.

documents filed by Respondent No.
7}

Department of Fire
and  Emergency
Services

22.12.2017

Environmental _ Clearance
Ministry of Environment and Forests
(EC) (Pg. 40-51 of the documents

from’

Ministry of
Environment and
Forests (MOEF)

10.01.2018
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filed by the Appellant, also at Pg.
463-472 of the documents filed by
KSPCB)

NoC

from Bangalore Electricity
Supply Company

Bangalore
Electricity Supply
Company
(BESCOM)

31.01.2018

Relinquishment Deed for Block 1 and

: 2, relinquishing the Park and Open

space Area

Bangalore
Development
Authority (BDA)

17.02.2018

- Development

Plan
Bangalore Development

approved by

Authority ;
- (Pg 270 of the documents filed by
i Project proponent on 19.05.2018)

Bangalore
Development
Authority (BDA)

07.03.2018

| Registration of RERA (Real Estate
and Regulation Act) for Godrej
Reflection as per Section 4(2)(d) of .

RERA Act, Sanction Plan approved

from Competent Authority needs to be |
| filed

before obtaining RERA
certification. Project Proponent have
uploaded Development Plan dated
07.07.2017 to RERA for obtaining the
approval, which was accordingly,
granted

Real Estate and-
Regulation  Act
{RERA)

29.03.2018

14.

NOC from Fire and Emergency
services - Phase -1 (Godrej Lake
Gardens ) (Pg 666 - 710 of the
documents filed by Respondent no.
7)

Department of Fire
and  Emergency
Services

20.04.2018

is.

Building Plan approval from Bruhat
Banglaore Mahanagara Palike —
Godrej Reflections - but the
application was made on 27.11.2017

| (Pg 436 of the documents filed by

Project proponent on 07.02.2019)

Bruhat Banglaore |

30.08.2018

Mahanagara

Palike (BBMP)

16.

Consent for Establishment from
Karnataka Pollution Control Buard,
whereas the Project Proponent
started construction of “Godrej
Reflection” only in April 2019 and
the construction of “Godrej Lake
Gardens” has still not commenced.
Further, condition 46 of the building
license provides that the NOC form
KSCPCB needs to be submitted by
the Developer within 30 days from
the date of sanction, which was done
by Project Proponznt. Hence CFE is
not mandatory for obtaining building
license. (Pg 429 of the documents
filed by Project proponent on
$7.02.2019 as well as Pg 495 of
documents filed by KSPCB)

| Karnataka

Pollution Contirol

Board (KSPCB)

12.10.2018




18. | NOC from Bangalore Water Supply | Bangalore Water | 30.10.2018

and Sewerage Board (Pg 442 of the Supply and
documents filed by Project Sewerage Board
proponent on 07.02.2019) (BWSSB)

19. | Registration ol RERA (Real Estate | Real Estate and |25.05.2019
and Regulation Act) for Godrej Lake | Regulation Act
Garden, Refer Section 4(2)(d) of | (RERA)

RERA Act .
20. | Building Plan approval from Bruhat Banglaore | 28.85.2019
Bruhat Banglacre Mahanagara Mahanagara
Palike — Godrej Lake gardens Palike (BBMP)
21.  Civic Amenities Site Building Plan | Bangalore 26.11.2019
Approval | Development

| Authority (BDA)

[

jo¥

Post obtainihg all the approvals, the Project Proponent commenced construction
on 24.04.2019. However, the Appellant herein, without any lawful grounds, and
with the a’m to harass and browbeat the Project Proponent, to further his malafide
intent, filed the captioned Appeal. In the captioned Appeal, all the State
Authorities/ Environment Authorities supported the stand of the Project
Proponent. However, it was only Respondent No. 5 i.e. BBMP, who contradicted
its own action, wherein on one hand it granted all permissions to the Project as
shown in Sr. No. 1, 2, 7, 15, 20, above, and on the other hand took a stand of
objecting to the Project before this Hon’ble Tribunal. It is relevant to note that
BBMP gave its first approval in 2016. Thereafter, BBMP filed its objections
before NGT on 05.09.2018. It is relevant to note that post this BBMP on
28.05.2019 sanctioned the Building Plan to the Project Proponent. It is relevant
to note that,-every Department did due diligence and gave appropriate sanctions,
post which they became functus officio. However, a perusal of the above would
show that that the objections of BBMP are artificially created to harass the Project
proponent, as despite objecting to the Project sanctions, BBMP has not withdrawn

its sanctions, granted thus far.

During pendency of the Appeal two Original Applications (OA) were filed by i.e.
OA No. 602/2019 pertaining to the property, and OA No. 281/2019 pertaining
{0 a different property bearing Survey No. 71/1, 72/1, 72/2, 74/5B and 73
(hereinafter referred to as “another property”) in the matter titled Mahadevpura
Parisaraamrakshane Mattu Abhivrudhi Samiti vs UOQI, alleging environmental
non-compliance by some other party near Kaikondrahalli Lake. ¢ is relevant to
note that the only commonality in both the OA’s is that both the above
properties are around the same lake called Kaikondarahalli Lake, in Bangalore

City. This Hon’ble Tribunal had on 11.03.2019 appointed Joint Committee in
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OA No. 281/2019 comprising of KSPCB, BBMP and BDA to survey another
property/project bearing Survey No. 71/1,72/1, 72/2,74/5B and 73. Another Joint
Committee came to be constituted by this Hon’ble Tribunal vide order dated
19.067.2019, in OA No. 602/2019 comprising of CPCB, SEIAA, KSPCB and
MoEF & CC, specifically to survey ‘the property’.

The Joint Committee in OA 281 of 2019, filed its report with this Hon’ble
Tribunal, which had no bearing or relevance with the property. However, on
03.02.2020, Appeal No. 54/2018 and OA 602 of 2019 got listed along with OA
281 of 2019, before this Hon’ble Tribunal. It is apparent from the records that
no report of the Joint Committee constituted in OA No. 602/2019 qua the
property, was filed before NGT. A perusal of page 24 of the report filed in OA
281/2019, would show that "ds there is a separate OA 602/2019 on this project,
the same will be inspected by the Committee as per the Order dated 19.07.2019
and separate report will be submitted by the Committee.” This inspection in OA

602 0f 2019, was done by the Committee, on 05.02.2020 giving a separate report.

However, before the report in OA 602 could be filed, this Hon’ble Tribunal, while
relying on the false representation of the Appellant and Respondent No. 5, passed
an order on 03.02.2020, cancelling the Environment Clearance granted to the

Project Proponent.

Aggrieved by the same the Project Proponent filed a Civil Appeal before Hon’ble
Supreme Court bearing no. 1713/2020. On 02.03.2020, the Hon'ble Supreme
Court issued notice on the Appeal and directed the Joint committee constituted in
OA 602/2019, to file its report before the Registry of the Hon’ble Supreme Court.
True copy cof the order dated 02.03.2020 is annexed as ANNEXURE A.

It is interesting to note that the Joint Committee inspected the site on three
occasions i.e. on 26.07.2019, 30.12.2019 as well as on 05.02.2020 (i.e. after
passing of the order dated 03.02.2020), wherein the officials of BBMP
(Respondent no. 5) were also present, for inspecting the project site, as is evident
from a bare perusal of Pg. 15, 16 and 18 of the Report wherein BBMP cooperated
with the Committee and did not raise any objections about the environmental

compliance of the Project.

Finally, on 14.07.2020 the said Joint Expert Committee filed its report with the
Hon’ble Supreme Court. The Report categorically and conclusively cleared ‘the

Project’ as environmentally compliant and fulfilling all conditions of EC granted
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on 10.01.2018. As such vide judgment dated 11.08.2020, the Hon’ble Supreme
Court set aside the impugned order on the ground that this Hon’ble Commission
never had the opportunity to go through the report, while passing the impugned
order, and remanded the matter back to this Hon’ble Tribunal to decide the
dispute upon taking into consideration the Joint Committee report submitted in

OA 602/2019.

It is submitted that the Joint Committee of experts was constituted in OA 602 of
2019 for inspecting the property. Subsequently, by order dated 29.07.2019, the
MoEF was also added to be a part of the Commiliee o give wider representation
and creditility to the Committee. 1t is respectfully submitted that OA 281 0f 2019
carnot be compared or brought within the ambit of analysis of the Committee
repor: arising out of OA 602 of 2019. It is an undisputed and admitted position
that QA 281 itself says that it does not cover the project in question and that the
said project is covered by a separate committee, constituted and formed under OA
602. Therefore, OA 281 itself rules out its report from being evaluated while
analyzing the report filed under OA 602. The report filed by the said Joint
Commiiitee is based on scientific and technical inputs/ evidence of
environmental experts who studied the issue, made site inspections and only
thereafier jurnished its report. Thus, it cannot be said that the constitution and
report of the experts in OA 281 of 2019 and OA 602 of 2019 are in conflict with
each other. Reliance in this regard is placed on para 81 the judgment passed by
the Hon’ble Supreme Court in “The Director General (Road Development)
Natioral Highways Awthority of India vs. Aam Aadmi Lokmanch & Ors.” {2020
SCC Ounline SC 572}, which is annexed as ANNEXURE B.

A perusal of the Joint committee report (consisting of MoEF & CC, CPCB,
KSPCB, BBMP-SWD Department, Assistant Director Land Records, as
members who furnished their reports) would highlight the detailed nature in
which the experts of environment matters/ State Authorities have dealt with every

single allegation of the Appellant.

Report- | Details as per Affidavit of Compliance filed by KSPCB before Hon’ble
page no. Supreme Court

page 3 e Residential Project have not encroached upon or have been

constructed in wetlands or Rajakaluves

¢ The construction is being carried out as per modified sanction plan
of BBMP leaving Buffer Zones and Drains
The Construction is in accordance with the approved drawings
Adequate space is earmarked with green belt and holding surface run
off rain as per EC condition stipulated in KSEIAA

page 9 Godrej has covered only 22.63% of the area against the max permissible
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- are of 55%.

Further page 35 {of the report) 33.26% of the total are is available for

| green belt which is more than the required 43%. Thus, complying with
i SEJAA condition.

Page 11 | All the approvels have been procured by Godrej. A list of the same can also

&Page | be found from Pg 10-12 of the Report

33

page 14 | Concludes that the land ufilization is considered as residential use.

page 14 | Godrej has obtained confirmation letter of Change in Land Use from BDA
on 08.12.2017 for change of land use from Industrial (Hi-Tech) use to
Residential use.

page 17 | Mentions about the existence of a temporary structure of 2500 sq.ft. which
is used as a site office

page 22 | Gives a detailed chart of Godrej complying with the Buffer Zone norms not

& 23 ‘ only as per the judgment of Forward Foundation vs. State but also as per
Mantri Techzore vs. Forward Foundation.

page 24 | Provides a table highlighting permitted activities in the buffer zone, as per
RMP 2015, which includes the existence of 8 mtr driveway, and STP.

page 25 | States that BBMP has given approval to Godrej to construct U-type RCC

&page drain

34

page 28 | The property is rot in Wetland in terms of the definition of International
Union for the Conservation of Nature and Natural Resources (IUCN), as
well as from the Ramasar Convention.
The Report also states that property in question also does not fall under the
category of Eco-sensitive Zone

page 32 | EC issued by SEIAA dated 10.01.2018 mentioned the total built up area as

and page | 1,28,193.9 sq. mtrs.sq. mtrs., the proposed project consists of 2 residential

29 blocks. The report further records that the number of units have been
reduced to 625 while comparing with EC. Now the total built up area is
1,25,663.06 sq. mtrs.sq. mtrs. Accordingly, the total built up area of the
project is less than 150000 sq. mtrs. The Report further records that the EC
approved by SEIAA is right as per the threshold limit. '
As per CFE granted by KSPCB the total built up area of the projects is
1,28,193.9 sq. mirs.
Even as per BBMP’s sanction plan dated 28.05.2019 the net built up area is
1,25.663.06 which is much less than the permission granted under EC to
construct sq. mtrs.

page 36 | The Joint Committee at Page 36 records that the Proponent is submitting

- and page | compliance report on EC and CFE conditions to MoEF & CC and KSPCB.
37 At Page 36 the Committee further records that Environmental Clearance and

Consent for Establishment have been granted based on verification of
information and documents available on records as per relevant Acts and
Rules. Further the said land I not eco-fragile/ wet land and the said land has
been classified as Industrial Hi-Tech under the BDA Revised Master Plan

{ (RMP) 2015. Accordingly, the Project Proponent has obtained change of

land use from Industrial (Hi-Tech) to Residential.

At Page 37 the Committee records that the residential projects in question
has not encroached upon or have been constructed on the wetlands and
Rajkaluves. The construction is carried out as per the Modified Sanction
plan of BBMP by leaving required Buffer Zone of Lake and Drains. The
construction is found in accordance with the approved drawings. Adequate
space is earmarked for development of Green Belt and holding surface run-
off during rain as per EC conditions stipulated by SEIAA.
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Pg 53 | BBMP in its separate report has opined that after verifying the spot, it
and 53A | shows that as per the village map two streams originate from

Kasavanhalli lake and flow towards Kaikondrahalli lake. These
streams flow in the Survey No. 57 and 63 and since they flow in the
Kharab area of the respective survey numbers, the said drain in survey
ne. 63 is “to be considered as a secondary drain”. This report further states
that single line drain is spotted and the same is called agricultural drain or
feeder channel, and the same ends on the Secondary drain. Since single line
drezin terminates at Secondary -drain the said drain is a Pillu Kaluve, for
which Buffer is not applicable. Since these single line drains runs in various
Survey Nos., the same is treated as Tertiary Drain.

@ Pg 33A, the report further states that the said spot was also verified with
respect to RMP-2015, as per which some portion of the eastern part of the
| prcject site is marked as valley zone. On verification at spot the drain
| marked in RMP 2015 is not constructed, however the area earmarked for
; valley is kept as non-construction zone. On verification buffer at the spot
from building line to the center of the valley zone is 34.55 mtrs, which is
above the preseribed buffer for Secondary drain (25 mitrs).

| The said area was verified with the plan sanctioned by BBMP. As informed
| earlier the nala in survey no. 63 is considered to be Secondary drain.
However, the building line of each of the towers is more than 50 mtrs. Away
from the edge of the nala.

Therefore, it is found that there is no violation of the Buffer area by M/s
Wonder Projects and M/s Godrej Properties pertaining to storm water drains
in the premises in question. Further permission obtained by Project
Proponent for construction of Storm water drain is as per approved
drawings.

Pg 55 Qua the issue of concretization by the Project proponent, the construction

of RCC box type culvert is also as per the permission granted by BBMP,
which has endorsed the same at Pg 55 of the report,

11

With respect to the issue of the Appeliant qua the Project Proponent not adhering
tothe EC, it is a settled position of law that in the event there is exi)ansion beyond
the approved EC, only then is the Project Proponent required to obtain fresh
Environment clearance. Reliance is placed on Keystone Realtors Pvt Lid. vs.
Shri Anil 'V Tharthare & Ors. (2020 (2) SCC 66) annexed herewith as
ANNEXURE C. In this case, the Court observed that EI4 Notification, 2006, at
para 2, imposes restrictions on the execution of new projects and on the
expansion of existing projects, until their potential environmental impact has
been assessed and approved by the grant of an EC. The judgment in para 13
further states that the crucial point which must be noted in the said Notification
is the phrase, “expansion with increase in production capacity beyond the
capacity for which prior environment clearance has been granted”, However,
in the present case there has been no expansion but a reduction in the area
granted by the EC, which is also evident from page 29 the report. It records
that EC issued by SEIAA dated 10.01.2018 mentioned the total built up area as

1,28,193.9 sq mtrs, consisting of 655 units, however, the Project Proponent have
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reduced the units to 625 thereby reducing the tota] built up area to 1,25,663.06 sq
mtrs., which is less than 150000 sq. mtrs. As such, the above action cannot be

termed as an expansion. Furthermore, by reducing the number of units, the

Project proponent have endeavored to reduce the population load on the land.

1t is submitted that in the marking of Nala's/ Rajakaluve is done based on the
revenue racords. BBMP has also notified a map on its official website in this
regard. I the present case, the classification of Nala as Primary happened based
on the Village Map of the year 1904. However, when the Joint Committee
inspected the site the Storm Water Department of BBMP (i.e. the relevant
Authority) on verification opined that the same is in fact a Secondary Nala
(Report dated 04.03.2020 (@ Pg 53 of the Report). As such based on the opinion
of the appropriate department i.e. Storm Water Department of BBMP, the Joint
Committee accepted the conclusion of BBMP that the streams flowing in survey
numbers flow in Kharab area of respective Survey numbers and also since two
streams joints together in Survey No. 57 and flow in Survey No. 63, the said drain

in Survey No. 63 is te be considered as Secondary Drain.

Furthermare, the allegations of the Appellant (i) that the Kharab land falls in the
Nala has also been dealt with by the Storm Water Department of BBMP at Pg 53
of the Report (detailed as above). A perusal of the Village Map (filed at Pg 18 of
the Report), would show that the Nala has been categorized as Kharab since 1904
{(as is written in Kannada, in the last line), as such the allegation that Kharab land
is now falling under Naia, does not hold any water; (ii) The sewage water flowing
in the Nala is also falsified from the fact that the expert Joint Committee itself
had visited the project in question thrice and has not reported any such illegality
by the Appellant; (iii) Project Proponent has constructed the Gas Bank/LPG Tank
in the Buffer Zone, is also wrong. The said Gas Bank/ LPG Tank has in fact been
constructed on the valley zone (which is also as per the RMP 2015 Regulation
4.12.2, which states that any construction that does not obstruct the flow of the
water is allowed, also @ Pg. 199 of documents filed by Project proponent on
19.05.2018) and not on the Buffer Zone, which is also clear from the Report of
the Joint Committee which has in fact clarified that the Project Proponent has not
undertaken any construction in the Buffer Zone; (iv) Breach of Section 25 of the
Water (Prevention and Control of Pollution) Act, 1974, is a false allegation. The
said provision talks about obtaining the CFE (at page no. 429 - 435.filed by
Project Proponent) before commencing construction. As per the chart of

permissions provided atove, the CFE was obtained on 12.10.2018, whereas the
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Project proponent started construction onl; ir; A:pr{l 20 19; (v) Furthermore, Block
| and 2 is also called as Tower | and 2, difference between tower and wing is that
each individual building is considered as | tower and they consists of several
wings which completes the tower, hence, no breach of EC: (vi) CDP of Bangalore
was notified in June 2007 under the Town and Country Planning Act, wherein
‘the project’ was categorized as Industrial Hi Tech (also can be seen from the
Joint Committee Report @ Pg 12-14), further the authority had called for
objections before finalizing the said CDP and executing the same, if the said land
were to be considered as “wetland” objections qua the same could have been
raised and recorded then and the conversion wouldn’t have happened. Since no
objections were received, the land was categorized as Industrial Hi Tech Zone,
post which on 24.10.2017 the land was further converted into residential area by
Metropolitan Commissioner, Bangalore Metropolitan Region Development
Authority (BMRDA). The Project Proponent have also obtained confirmation
letter of change of land use from BDA on 08.12.2017 for the change of land use

from Industrial Hi-Tech use to residential use (@Pg 14 of the Report)

That the Joint Committee independently and physically visited/inspected the site
and measured the distances from the lake and nalas on three occasions, and found
to be in compliance with all the parameters as laid down by this Hon’ble Tribunal
in the judgment of Forward Foundation vs. State of Karnataka (Original
Application No. 222 of 2014), annexed herewith as ANNEXURE D, as well as
the judgment of Mantri Techzone Pvt Ltd. Vs. Forward Foundation (2019 SCC
Online SC 322), annexed herewith as ANNEXURE E which makes the Report
of the Committee even more credible. It is relevant to note that in the case of
Forward Foundation (Supra) this Hon’ble Tribunal provided the distance from
the Rajakaluves, waterbodies and wetlands, in para 63 General conditions 1, to
be maintained at 75 m from the periphery of Lake boundary, 50 mtrs from the
edge of primary Rajakaluve, 35 mtrs from the edge of secondary Rajakaluve and
25 mtrs from the edge of tertiary Rajakaluve. The judgment further recorded that

the “offending constructions raised by Respondent no. 9 and 10 such as

boundary wall shall be demolished which falls within such areas”. Pursuant

thereto this judgment was challenged before the Hon’ble Supreme Court in the
matter of Mantri Techzone (Supra). The Hon’ble Supreme Court in para 60-62
of the said judgment has held that the order of 04.05.2016 (the judgment of
Forward Foundations vs. State) is hereby set aside, except the directions issued
against Respondent No. 9 and 10 qua the offending constructions (as

highlighted above) undertaken by Respondent No. 9 and 10 in that project. As
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per the judgment of the Supreme Court, the Buffer limits were restored to 30 mtrs,
from Lake Boundary, 50 mtrs. from Primary Nala, 25 mtrs. from Secondary Nala
and 15 mtrs. from Tertiary Nala. As such, the position qua the buffer zone as it
stood prior to the judgment of this Hon’ble Tribunal in Forward foundation

(supra) was restored by Mantri Techzone (Supra).

It is relevant to note that the directions qua the changed buffer limits passed in
Forward Foundation (supra) was mandated only qua Respondent no. 9 and 10 in
that proceeding, as is evident from a perusal of general conditions contained in
para 63 of the said judgment which states that “Thus, we direct the distance in
the case of Respondent Nos. 9 and 10 from Rajakaluves, Waterbodies and
wetlands shall be maintained as below...” It is relevant to note that the
aforesaid observation was not maintained for all the projects around Bangalore
city, as can be seen from the language of the judgment. Even otherwise, the
Project proponent in the present case has not only complied with the directions of
Forward Foundation (supra) but also with the directions of Mantri Techzone
(Supra). (Reliance is placed on the Joint Committee report, which was prepared
by the Committee as well as BBMP, and Clause 4.12.2 (ii) of the Revised Master
Plan 2015 (RMP 2015)).

The aforesaid discussion would show that the Project Proponent has kept the
principle of sustainable development in mind while constructing the said
project, as is evident from all the compliances done by the Project Proponent,
which have also been established by the Joint Committee Report. As such
nothing survives in the present matter. The Appellant has been rising frivolous
objections and Respondent No. 5 is blowing hot and cold by sanctioning the
permissiors and providing reports to the Committee stating that the Project
Proponent is in compliance of all its conditions, and on the other hand challenging
the said approvals before this Hon’ble Tribunal with the sole purpose to mislead
this Hon’ble Tribunal. This clearly shows connivance on the part of Respondent
No. 5 with the Appellant herein. Thus, the present Appeal is liable to be dismissed

considering all the grounds as mentioned above.

FILED THROUGH:
g A
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- {1 ANNEXURE. A

ITEM NO.26 " COURT NO.1 SECTION XVII
SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Civil Appeal No{s).1713/2626¢
WONDER PROJECTS DEVELOPMENT PVT. LTD. & ANR. Appellant(s)

, VERSUS
UNION OF INDIA & ORS. Respondent (s )

{FOR ADMISSION and IA No.31845/2020-EX-PARTE STAY and IA No.31846/2020-
PERMISSION TO FILE ADDITIONAL DOCUMENTS/FACTS/ANNEXURES}

Date : 02-83-20206 This appeal was called on for hearing today.
CORAM :

HON'BLE THE CHIEF JUSTICE

HON'BLE MR. JUSTICE B.R. GAVAI

HON'BLE MR. JUSTICE SURYA KANT

For Appellant(s) Dr. A.M. Singhvi, Sr. Adv.
Mr. Pinaki Misra, Sr. Adv.
Mr. Joy Basu, Sr. Adv.
Mr. V. D. Costa, Adv.
Ms. Astha, Adv.
Mr. Himanshu Sharma, Adv.
Ms. Gauri Goel, Adv.
Mr. Kahak Bose, Adv.
Mr. Faisal Sherwani , AOR

For Respondent(s) Mr. P.S. Patwalia, Sr. Adv.
Mr. Abhimanue Shrestha, AOR*

Mr. Hetu Arora Sethi, AOR
Mr. Darpan K.M, Adv.
Mr. Rahul Jain, Adv.

UPON hearing the counsel the Court made the following
ORDER

Issue notice both on the present appeal as also on the application
for ad interim ex parte stay.

As prayed for, the respondents may file their respective reply
affidavit within a period of ten days. Rejoinder affidavit, if any, be
filed by the appellants within one week thereafter.

List the matter after three weeks.

In the meantime, the report in 0.A. N0.602/2019 shall be filed in

Ra:asz;: e
{SANJAY KUMAR-II} {INDU KUMARI POKHRIYAL)
ASTT. REGISTRAR-cum-PS ASSISTANT REGISTRAR
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Civil Appeal No. 6932 of 2015

{Road Development} National Highways Authority of India v. Aam Aadmi Lokmanch

2020 SCC Online SC 572

In the Supreme Court of India
(BEFORE ROHINTON FALI NARIMAN, S, RAVINDRA BHAT AND V. RAMASUBRAMANIAN, JJ.)

Civil Appeal No. 6932 of 2015
Director General (Road Development) Natiocnal Highways Authority of
India ... Appellant(s);
Versus
Aam Aadmi Lokmanch and Others ... Respondents.
With
C.A, No. 5971 of 2019
C.A. No. 4379 of 2018
C.A. No. 2741 of 2020
{Arising out of Diary No. 19018 of 2018)
C.A. No. 6862 of 2018
C.A. No. 2742 of 2020
{Arising out of SLP (C) No. 28178 of 2018)
C.A. No. 11803 of 2018
C.A. No. 2743 of 2020
{Arising out of SLP (C) No. 1706 of 2019)
C.A. No. 2744 of 2020
{Arising out of Diary No. 1632 of 2019}

Civil Appeal No. 6832 of 2015, C.A. No. 5971 of 2019, C.A. No. 4379 of 2018, C.A. No.

2741 of 2020 (Arising out of Diary No. 19018 of 2018), C.A, No. 6862 of 2018, C.A. No.

2742 of 2020 (Arising out of SLP (C) No. 28178 of 2018}, C.A. No. 11803 of 2018, C.A,

No. 2743 of 2020 (Arising out of SLP {(C) No. 1706 of 2019) and C.A. No. 2744 of 2020

{Arising out of Diary No. 1632 of 2019)
Decided on July 14, 2020
The Judgment of the Court was delivered by

S. RAVINDRA BHAT, J.:— Leave granted in SLP (C) Nos. 28178/2018, 1706/2019, Diary
No. 19018 of 2018 and 1632 of 2019. With consent of counsel for the parties, they were
tagged with the companion civil appeals and heard finally.

2. On 06 June, 2013, when Ms. Viskekha Wadekar, was driving her car with her young
daughter, Sanskruti Wadekar she had no inkling that danger lurked round the corner of the
highway; over-mining at the height of 75 x 30 ft, in Gut No. 112, resulted in the
destruction of a small hill by the side of the national highway. The resultant debris and a
part of the hill collapsed and siid down to the road, claiming the lives of Ms. Vishakha and
her daughter. The directions made by the Pune bench of the National Green Tribunal, on an
application by a registered organization, (the respondent in the appeal, the Aam Aadmi
Lokmanch, hereafter “Lokmanch”) are the subject matter of the appeals {CA 5932/2015 by
NHAI; CA 5971/2019; CA 11803/2018 and CA 6862/2018) before this court. The other
appeals by special leave guestion the judgments and orders of the Bombay High Court,
which upheld the regulations framed pursuant to the order of the NGT. The High Court
negatived the challenge to those regulations in the writ petitions presented before it,

3. The facts in brief are that the National Highways Authority of India (hereafter "NHAI")
had entered into an agreement with M/s P.S. Toll Road (Pvt.) Ltd., a unit/undertaking of
Reliance Infrastructure Lid. (which is arrayed as the ninth respondent; PS Toll Road {Pvt.)
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Ltd. hereafter referred to as "“the concessionaire”) on 10.03,2010 for the maintenance and
operation of the Pune-Satara section of National Highway No. 4, to an extent of 140 kms.
The scope of the agreement included construction of the project (i.e. the highway stretch)
as well as its operation and maintenance for a period of 24 years. The agreement included
stipulations mandating safety to the highway users (clause 18.1.1). The NHAI was duty
bound to appoint experienced safety consultants for carrying out safety audits of Project
Highways (clause 18.1.2), the expenditure for which was to be borne by the concessionaire
{clause 18.1.3). An elaborate highway monitoring mechanism was alsoc contemplated by the
agreement (clause 19.1) through which by the seventh of each month, an independent
engineer was to furnish a report after due inspection (of the operation and maintenance
arrangements), containing defects or deficiencies (clauses 19.2). Additionally, the
independent engineer was to require the concessionaire to carry out specified tests for
confirming that the highway was operated in accordance with applicable standards {clause
19.3). Other stipulations included, inter alia, requirements that the concessionaire had to
carry out remedial measures (Clause 19.4.1) within a period of 15 days after receipt of the
report of the independent engineer. The concessionaire was put to terms in that if relevant
repairs or remedial measures were not undertaken, the NHAI could recover damages in
terms of Clause 17.8.% Another obligation cast on the concessionaire was to send a periodic
report of various occurrences, including “unusual occurrences on the Project Highway” such
as death or injury to any person (cleuse 19.6), any obstruction, or “flooding of Project
Highway”.

4. In the meanwhile, the fifth respondent (who has filed CA 5971/2019 against the
NGT's order, heareafter referred to as “Rathod”) on 03.01.2011 applied to the Government of
Maharashtra for a license to extract minor minerals. This license was sought in respect of
land bearing sJrvey number 112A to lock more to an extent of 5 acres and $3 cents. The
license was granted by the appropriate authority of the government. By clause 1 of the
terms of this license, the period of the license was two months; clause 5 stated that for
extraction and minor minerals digging, work could not exceed more than 20 feet down side
of the land surface.

B. Apparen:zly soon after the license was taken over, certain demands were made
regarding construction of a connecting road to the village. The materials on record by way
of letters written to the local panchayat are to the effect that as a result of construction of
the highway and due to the passage of time the existing rocad had been washed away.
Consequently, the 2 km stretch from the left side of the new tunnel going up to the viilage
was virtually non-existent. The panchayat requested that the road should be strengthened
and widened.

6. On 31.01.2011, the local authorities of the State government issued a show cause
notice to Rathod alleging that debris were stored illegally on the site. It was alleged that
this was contrary to Section 48 of the Maharashtra Land Revenue Code, 1966 (hereafter
“land revenue code”). Again, on 16.06.2011, the local panchayat issued a notice {which is
on the record) stating that as a result of mineral extraction, the natural flow of rainwater
was being obstructed. The notice also added that two heavy machines in non-performing
condition were lying idle on the land and two JCB machines were also stationed there.
Rathore evidertly received these notices; this is attested by his replies to the Tehsildar and
other local authorities. After obtaining a report from the local officials, the Tehsildar, Bhor
issued an order directing payment of Rs. 1,271,200 by Rathod for violation of the land
revenue code on account of illegal extraction and use of minor minerals.

7. This activity of excavation and piling of debris, did not go unnoticed on the part of
NHAI; it wrote to the Collector of Pune, pointing out that:

“..large scale and indiscriminate excavation in the upper side hills of New Katraj
Tunnei at both ends is in progress. Due to this excavation, drainage system above and
near tunnel has been affected. This may lead to seepage of water inside tunnel roof
thereby collapse of walls and ceiling of tunnel resuiting in collapse of tunnel and may
lead to major mishap. The collapse in tunnel will block the entire traffic of NH4 from
Murnbai/Punie to Bangalore and vice versa leading to chaotic situation.”
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8. The letter aiso mentioned specifically that Rathod had been notified; it sought action
from the state government.

9. In the early hours of the morning of &t June, 2013, due to the monsoon, there was
heavy rainfall at Mauje Shincewadi Tehsil, Bhor and the surrounding areas. Water flowing
through the hills at Mauje Shindewadi entered the road near the octroi post of the Pune
Municipal Corporation, at Mauje Shindewadi Tehsil Bhor, District Pune, on NH-4, with great
force. This created an obstacle in the form of a large sheet of water. Under these conditions,
when the Alto car driven by Vishakha Wadekar and her daughter Sanskruti, was obstructed,
they alighted to wade across to safety; however, the water gushed with great intensity and
swept them away, resulting in their death. The resulting magisterial inquiry under Section
176, Code of Criminal Procedure resulted in a report dated 04.10.2013. The Sub-~Divisional
Magistrate who inquired into the incident appointed an expert, whose report was
considered; hz aiso visited the site and held several hearings. During the hearings,
pursuant to notices issued to varicus parties, the statements of Rathod, the local police
authorities, eyewitnesses (Abnay Arvind Ranade, Vineet Vasant George and relatives of the
deceased), ths Project Director {(General Manager) of NHAI, the team leader of the
independent engineering firm associated with checking quality of maintenance of the
highway, etc. were recorded,

10. Soon after the incident, the Lokmanch, through its president, filed an application
under Section 14{1) read with Sections 16 and 18 of the National Green Tribunal Act, 2010
(hereafter "the NGT Act”), seeking mandatory injunction to restore natural contours at the
foot base of the hill that had been destroyed by Rathod. Besides, general relief by way of
directions to other respondents to take necessary action for the protection of hills from
destruction and for maintaining foot base design of the hills in the natural survey was
sought.

L1. The material produced before the NGT by the State of Maharashtra in the form of an
affidavit revealed that large scale destruction of hills by individuals and concerns who had
been given short term mining ficenses, had occurred. According to the affidavit, there were
62 cases, and in many cases “hill-cutting” was resorted to by developers. The state had
apparently imposed fines and penalties for these illegal activities.

12. The NGT, in its impugned order, commenting on the role of Rathod, held as follows,
while justifying the impositior of liability upon that respondent:

"It appears from the record that iand Survey No. 112, is owned by the Respondent

Nos. 5 and & and their family members. There are hills in the said land. They iliegally cut
hills without permission and extract minor mineral, which reduced height of hill,
circumference of the hill and or peripheral nature, surface of the hill in question. Acts of
the Respondent Nos. 5 and 6 made the area of hill fragile, susceptible to danger to the
ecology and support of natural soil. In such a case, mere recovery of additional royaity
would not be a proper remedial measure. At many places, the hill cutting is noticed prior
to and after the pathetic incident and now inguiry is undertaken by the concerned
revenue officials.”

132. Thereafter, the NGT based on its reasoning that the requlation of some activities,
especially invelving anything affecting hills has to be strictly regulated, directed as follows:

"12. The guestion may arise as ro what is the meaning of expression 'Hill’. General
perception is that it would depend upon ocular assessment of the area, which is rounded
land that is higher than the land surrounded by it, but is not expected to be as high as
mountain. In other words, it is usuaily rounded natural elevation of land, lower than a
mountain. There is no particular definition of the word ‘Hill’. The Oxford Dictionary gives
meaning of word 'Hill” as follows:

Hill - noun a naturaliy raised area of land, not as high or craggy as a mountain, a
sloping stretch of road: they were climbing a steep hill in low gear, a heap or mound
of something, a hill of sliding shingle.

The wordbook has given meaning of expression ‘Hill’ as follows:

231 “Hill is an eievation of the earth’s surface that has a distinct surmmit. It has

much less surface area than a mountain and is lower in elevation. Hills rise less than
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305 metres above the surrounding area, whereas mountains always exceed that
height. However, a hill is not simply Small Mountain. It is formed in a considerably
different way.

Hills may be classified according to the way they were formed and the kinds of
materials they are made of. There are two types, constructional and destructional.
Constructional hills are created by a built-up of rock debris or sand deposited by
glaciers and wind. Oval-shaped landforms called drumlins and sand dunes are
samples of this type. Destructional hills are shaped by the deep erosion of areas that
were raised by disturbances in the earth’s crust. Such hills may consist of limestone
overlying layers of more easily eroded rock.”

13. Draft Development Control Regulation Plan (DCR) of Pune is yet not approved by
the PMC or Government. The cutting of hill by the Respondent Nos. 5 and 6, created
destruction o render a part of land useless, including development thereof for plantation
of trees. It goes without saying that the destruction of hill could not have occurred
without connivance or at least purposeful act or omission by the Project Proponent i.e.
NHAI (Respondent No. 9). It is in the affidavit of Mr. Rajeskumar Kundal, that agreement
requires to take necessary steps for stoppage of illegal construction activity at Katraj hili
top. However, a Notice dated 25% April, 2011, was issued to the Respondent No. 5 and
copy of the same was marked to the Tehsildar, Bhor before occurrence of the incident.
The Collector, Pune was requested to look into the matter. The authorities were thus,
asked to take appropriate steps for stoppage of illegal activity in order to avoid major
mishap and to ensure not to occur. They stated that one Mrs. Vishakha Vadekar, and her
daughter died due to water flow, which gushed from the hill top and poured on the road.

14. We do not find any significant material to show that the Respondent No. 9 (NHAI)
has taken reasonable steps to avoid the untoward incident, We do not find copies of the
complaint made by WNHAI to the authority. Assuming for a moment that such
communications were made at the fag end of April, 2011, yet, it was responsibility of
NHAI to persuade said authority or the higher authority about inaction after 2011. The
incident of raining in which Mrs. Vishakha Vadekar and her daughter had fiown away, is
said to have occurred on 10% july, 2013. Obviously, the Respondent No. 9, appears to
have kept silence for about two (2) years, inspite of knowledge that the work of hill
cutting was going on. In our opinion, NHAI (Respondent No. 9) perhaps was likely to be
impliedly benefited due to the jllegal act of hill cutting due to availability of murum,
stones and soil for the work for its project. The contractor of NHAI was, therefore,
interested in keeping the fingers crossed.,

15. Considering probability and circumstances appearing on record, we have no
hesitation in holding that there took place degradation of environment to large extent
due to hill cutting at Katraj. We have further no hesitation in holding that the hill cutting
occurred due to illegal acts of the Respondent Nos. 5, 6 ahd with or due to act of
omission of the Respondent No. 9. They are liable to pay compensation to the legal
representatives of the victims of incident in question. They are also liable to pay
restitution charges and penalty for causing damage to the environment, in order to avoid
such incident in future.

16. We deem it proper to give certain further directions to the concerned authority. In
keeping with these findings, we direct:

17. a) The Respondent Nos. 5, 6 and S shall pay amount of Rs. 50 Lakhs as joint
penalty imposed on them for causing environmental darage in the nearby area of
Katraj, due to the hill-cutting.

b) This amount shall be deposited with Collector (Pune) within six (6) weeks, else
Collector can recover the amount as arrears of Land Revenue. This amount shali be
deposited bty Collector in special escrow account, and the amount be speni for
environmental protection and conservation activities, including hill protection and
conservation in the district.

¢) The Respondent Nos. 5, 6 and 9 shall jointly and severally pay amount of Rs. 15
Lakhs towards compensation to the legal representatives of deceased Mrs. Vishakha
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Vadekar, and her daughter if identity of legal representatives is proved before the
Collector. The above three (3) Respondents shall immediately within four (4) weeks,
deposit such amount in the office of Collector, Pune for payment to the legal
representatives of deceased in the incident. The Collector may issue a publication for
locating legal representatives of above deceased women for payment of compensation
and pay to them compensation after satisfaction of identity of the legal representatives
by making due proportion as provided under the relevant provisions of the Succession
Act.

d) The Respondent Nos. 5, 6 and 9 shall aiso deposit amount of Rs. 10 Lakhs with the
office of Collector for plantation of trees in order to restore damage caused to
environmens, though it may not be a sufficient remedy.

e) The Respondent Nos. 1, 2, 3, 4, 7 and 8 shall give instructions to the concerned
revenue officials working within all districts to have regular vigil within their areas to
verify whether fringes or nearby any hill or hill-top construction is/are noticed and if
found to be so, due inquiry may be made as to whether it is authorized or unauthorized.
So also, instructions may be issued to the Municipal authorities to ensure that no
construction permission shall be given to any construction/deveiopment work, which is
being proposed and is located at a distance may be of 100 ft. away from lowest slope i.e.
incline of any Aill within its territorial limits, as well as hill-tops, except for Bamboo
cottages.

f) In case of emergency or public purpose, the Hill cutting may be done by the
concerned office of the Collector/Commissioner by passing a reasoned order or if so
required by Law as provided under the Environment (Protection) Act, 1986 and the
Regulations thereunder.”
i4. Rathod, the NHAI and three other appeliants (Patel India Pvt. Ltd., Fern

Constructions (India) Ltd. and D.B. Realty Ltd.) have preferred appeals against the
impugned order of the NGT; their grievance is from the general directions issued in the
impugned order, implicating buildings near hills.

15. In the second set of matters, i.e. the appeals by special leave, the facts are that
acting on the directions of the NGT, the State of Maharashtra invoked its powers under
Section 154 of the Maharashtra Regional and Town Planning Act, 1966 (for short “"MRTP
Act”y and directed, by a notification/circular dated 14.11.2017 that development (relating
to construction) was impermissible in an area abutting hills up to 100 feet.

16. By the mpugned common judgment, the High Court held that there was no denial
that the power to issue such directions or circulars existed by way of the amended Section
154 and that such power was essential. The court further held that no individual or entity
could claim any absolute right and contend that he could develop or construct anywhere
and that the directions contained \in the notification supplemented bye-laws and building
codes already in place in Mumbai and Pune. It was also observed that:

“In Regulation 2 we have the definitions and as far as Part II is concerned, that is
general planning and building requirements. Regulation 11.1 says that no piece of land
shall be used as site for construction of building if the site is hilly and having gradient
more than 1:5. Thus, these stipulations are already in place. What the Nationai Green
Tribunal brought to the notice of the authorities is indiscriminable cutting of hills in the
Katraj Ghat. This unauthorized construction by breaking of hills resulted in an accident,
That is why the NGT directed that on hill tops and hill slopes and the portion at the foot
of the hili and surrounding 100 feet, no construction activity should be permitted and no
development permission be issued and such directions be issued to the Municipal
Corporations and Munricipal Counciis. Bearing in mind that there are in place legal
provisions reastricting the development activity on hill top and hiil siope zones, all that
the NGT and this Government Resolution directs is that in cases where there has already
been a permitted development activity within 100 feet of the hill, then, no permission for
additional construction be granted nor any development be permitted by sanctioning
additional Floor Space Index (FSI) or Transferable Development Rights (TDR). In the
event in sanctioned development plans if area of the above nature is in buildable zone,
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then, for carrying out development in such zone and while granting individual
development permissions, an area of 100 feet surrounding the hills should be
demearcatea as non-buildable. It can be used as open space, road etc. We are surprised
that an order and direction of the NGT traceable to and in accordance with the planning
law it challenged before us. Further, the directions of the State Government, which are
but reiteration of the existing regulations, are under challenge. The impugned
Government Resolution is in consonance with the provisions of the MRTP Act and the
constitutional mandate enshrined in Article 21 and 48 thereof.

24. We are not in agreement with Dr. Sathe, Mr. Godbole and Dr. Saraf that merely
because such directions are issued in exercise of the powers conferred by sub-section (1)
of section 154, the development Plan for the limits of the Municipal Corporations, namely
Pune and Mumbai is altered or modified. We are also not impressed by their argument
that by such a Government Resclution, a modification js brought about in the
Development Control Regulations and all this is without recourse to the specific powers
conferred by the MRTP Act. In other words, these are bypassed and by & Government
Resolution, the above stand amended. In that regard our attention has been invited to
the provisions in the MRTP Act enabling modifications or changes in the Development
Plan and the procedure prescribed in that behalf.

25, We do not see any modification to the pilan being brought about by the subject
Government Resolution. If at all, the directions therein complement the provisions of the
Development Control Regulations for the cities of the Mumbai and Pune or the concerned
Municipal Corporation/Municipal Council areas. As it is, there was no permission to
construct buildings other than a electric sub-stations, water works etc. on hill tops. As far
as these siopes are concerned, by their very nature, a hill slides down and if the slope js
steep, then, no construction activity can be carried out. There is nc guarantee or
assurance thatl any construction activity in such areas would be abie to withstand &
landslide or accidents, resulting from erosion of the hills on account of natural reasons. It
is experienced that human intervention is necessarily not responsible for a landsiide,
mudslide etc. On account of natural causes and calamities, such events can occur. Apart
from that, the occurrence increases because of human intervention including a
construction activity carried out at the foot of the hill or on top thereof. It ijs aiso possible
if the hill is cut from its sides indiscriminately. It is also possible if there is damage to a
hill while extracting minor minerals. The hill then becomes uneven. Then, it is not
possible to orevent any calamity. Hence, in-order to take care of the natural calamities
and which have occurred in various places in the State of Maharashtra recently and also
on account of unrestricted and unregulated breaking and cutting of the hills resulting in
accidents endangering human life and safely that these supplemental directions have
been issued. If they are for efficient administration of the Act and if they subserve larger
public interest, then no fault can be found with the Government Resolution. Each of the
operative directions, namely, serial Nos. 1, 2 and 3 of this Government Resoluticn
subserve this object and purpose. If the Government Resolution has been issued after
the attention of the Government has been invited to an accident in Katraj Ghat occurring
due to unauthorized and illegal cutting of hills, then, it is not as if the State Government
has construed it as a command or a binding order and issued the subject Government
Resolution. The attention of the State Government being invited to such illegal and
unauthorized so also uncontrolled, unregulated and unrestricted hill-cutting, that in order
to prevent the same, the Government stepped in. It took recourse to its power conferred
by se